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Federal Registry:  Haas v. Nicholson Update

The Department of Veterans Affairs (VA) proposes to rescind provisions of its M21-1 that were found by the CAVC to not have been properly rescinded in 2002.
This comes about because of an opinion rendered by the CAVC in Haas v. Nicholson, 20 Vet. App. 257 (2006).  The Court held that a 1991 M21-1 provision required VA to concede that Mr. Haas had served in Vietnam, and was presumed to have been exposed to herbicides during service, because he had received the Vietnam Service Medal (VSM).  In 2002, the VA issued a new M21-1 provision that more clearly restated the 1991 provision, advising that receipt of the VSM could indicate service on land in Vietnam but, by itself, was not proof of such service.  The Court ruled that this 2002 implementation was not proper because the VA had not followed the notice and comment procedures of the Administrative Procedure Act.
This new proposal is now following the Court’s instructions to give notice for comments from the public.  The VA feels it is now appropriate to rescind the M21-1 provision relating to proof of service in Vietnam, including the 1991 provision to enable VA to clarify and ensure its interpretation of the governing statutory provisions in it’s soon to be revision of Sec. 3.307(a)(6)(iii).

You may read the entire proposed regulation change at:  From the Federal Register Online via GPO Access [wais.access.gpo.gov]

[DOCID:fr27no07-132]  

Service Officer Note:  Once this proposed rule becomes final veterans will have to prove that they either set foot on the soil of the Republic of Vietnam or were on a ship that operated in the inland waterways of Vietnam.   Rescission of these manual provisions will close the window that currently exists for “blue water” sailors and Marines to apply for presumptive service connection for certain conditions related to exposure to herbicides.  

Should the Court of Appeals affirm the CAVC decision in Haas, anyone who currently has a claim pending and who received the VCM should be entitled to the presumption of exposure.  

Service officers should complete their review of VIMS and office files to identify veterans who may have been denied in the past because they did not have qualifying service in Vietnam.  Anyone who received the VCM, and who has a presumptive disability, should either file an initial claim or file a claim to reopen.

Hart v. Mansfield, CAVC, November 19, 2007

Facts

This veteran served from 1980 to 1988.  During service he injured his left knee.  Shortly after service VA awarded him a 10 percent evaluation for instability of the knee.  In May 2001 he filed a claim for an increase.  He submitted private medical evidence which showed addition problems with his knee.  His doctor opined that they could be related to his service connected injury.  A VA examination followed which confirmed some symptoms but not others.  Radiograph images (x-ray) showed degenerative joint disease.  The RO denied an increase.  He appealed.

His doctor examined him again and confirmed his earlier observations with some additional facts.  Again, the VA examined him and again found minimal symptoms.  The RO denied the increase and the BVA affirmed.

Issues on appeal

1. The veteran argued that repeated VA examinations were unnecessary since the evidence he supplied was sufficient to award an increase.  The Court disagreed.

2. The veteran asserted that the Board erred by failing to consider whether a staged rating could provide increased benefits for at least some of the period that the claim and appeal were pending.  The Court agreed with the veteran, vacated the BVA decision and remanded for consideration of whether a staged rating could be used to award increased benefits to the veteran.

Quotes from decision
“Accordingly, we hold that staged ratings are appropriate for an increased-rating claim when the factual findings show distinct time periods where the service connected disability exhibits symptoms that would warrant different ratings.”

“Further, even if the Board finds that the most recent VA examination reveals that Mr. Hart no longer warrants a disability rating greater than 10%, this is not a bar to assigning staged ratings if the Board finds that his disability warranted a higher rating at some point during the processing of his claim for increased rating.”

Service officer note:  This case involved at least four medical examinations and several opinions over a 4 year period.  The veteran’s knee arthritis was not separately compensable because there was no limitation of motion.  However, since the evidence of his joint laxity varied from exam to exam and a lot of time elapsed from beginning to end, the Court believed VA was obligated to consider a staged rating as part of its duty to consider every possible way in which the veteran could receive additional benefits.  

When confronted by similar fact patterns, service officers should ensure that ratings include reasons and bases as to why a staged rating is not for application.  

Military decides repayment of enlistment bonuses not justified
We have receive several e-mails and phone calls from people who are concerned by recent news stories about service members being discharged (medically retired) because of wounds being required to repay enlistment bonuses because they did not complete their obligated service.  Apparently DoD has decided that it is all a mistake.  

Service officer note:  If you encounter an OIF/OEF veteran who was required to repay an enlistment bonus please give them the following information and phone number.

DoD: No repaying bonuses for wounded (Army Times) 
If you are wounded in combat and discharged as a result, you will not have to pay back your enlistment bonus, Defense Department officials said Monday. 
“Bonuses are not recouped simply for one’s inability to complete an enlistment or re-enlistment agreement through no fault of the military member,” according to a policy statement cited in an American Forces Press Service story. 

The policy statement was issued one day after Sen. Charles Schumer, D-N.Y., held a press conference criticizing the Pentagon for dunning wounded troops to pay back their bonuses, a practice the senator said affected hundreds. 

He said that when the case of Pfc. Jordan Fox, an Army sniper partially blinded by a roadside bomb in Iraq, was called to the Pentagon’s attention, officials replied that the demand for him to repay $2,800 was a “clerical error” and canceled the debt. But what about the others, he asked, standing in front of a World War I memorial. 

“When you talk to the Pentagon, you get different answers from different people,” he said. 

Schumer called on the Defense Department to conduct an internal investigation and audit to identify recently wounded personnel who received the dunning letters and assure them that repayments were not necessary. 

He also said he would support proposed legislation, to be called the Veterans Guaranteed Bonus Act, to require full payment of bonuses to enlistees within 30 days of discharge from the service due to combat-related injuries. 

The statement came after Fox appeared on local and national TV and radio shows to talk about the letter. 

Fox, 21, from Mount Lebanon, Pa., was partially blinded in his right eye and sustained a back injury in a roadside bomb explosion in Baqubah in May. He returned to the U.S. two months later and received a discharge. 

In late October, Fox got a letter from the Army seeking repayment of part of his enlistment bonus because he had only completed about a year of his three-year service. 

Another letter arrived a week later warning he could be charged interest if he didn’t make a payment within 30 days. 

“I was just completely shocked,” Fox said. “I couldn’t believe I’d gotten a bill in the mail from the Army.” 

“Department policy prohibits recoupment when it would be contrary to equity and good conscience, or would be contrary to the nation’s interests,” according to the Defense Department policy statement. “Those circumstances include, for example, an inability to complete a service agreement because of illness, injury, disability or other impairment that did not clearly result from misconduct.” 

According to the DoD story, Army officials said Fox will not be required to pay back any enlistment money he received. 

Anyone who does have an issue can call the Wounded Soldier and Family Hotline at (800) 984-8523.
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